
I n this era of numerous technological developments, 
software developers at some point in their business 
wonder how they can protect their intellectual pro-
perty and if they are protecting it correctly.  Often the 

answers may impact the future of their project.  

Software may be understood as a 
computer program, and as the entire 
set of programs, procedures, and rela-
ted documentation associated with a 
mechanical or electronic system and 
especially a computer system, accor-
ding to the definition provided by the 
Merriam-Webster Dictionary.  

Copyright protection: 

According to Article 4 of the Copyright and Related Rights 
Law, Decree 33-98 of the Congress of the Republic of Gua-
temala (the “Copyright Law), software or computer pro-
gram  are: “The work comprised by a set of instructions ex-
pressed by words, codes, plans or in any other form, which 
when incorporated into a machine-readable medium, is capa-
ble of making a computer execute a specific task or obtain a 
certain result”.  Thus, it can be inferred that the Law consi-
ders software as a copyright work, which according to Arti-
cle 44 of the Copyright Law is protected for 75 years since 
its first publication or from the completion of the work.  It 
is important to consider that the Guatemalan copyright 
system does not require the registration of a work for the 
validity of its copyright. However, if the author or copyright 
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holder deems convenient, he may deposit copyright and 
obtain a certificate of such deposit granted by the Inte-
llectual Property Registry.  

Regarding the copyright holder, in first instance the 
author or authors that created or developed the softwa-

re are copyright holders. However, there 
are exceptions, as for instance a work 
for hire situation or more specifically as 
provided by Article 11 of the Copyright 
Law: “In computer programs it is presu-
med, unless otherwise agreed, that the 
author(s) of the work have assigned their 
economic rights to the producer, in an 
unlimited and exclusive manner, which 
implies the authorization to disclose the 

work and exercise the defense of moral rights to the extent 
that this is necessary for the exploitation of the computer 
program. It is presumed, unless there is evidence to the 
contrary, that the natural or legal person that is indicated as 
such, is the producer of the computer program”. 

Several international treaties support the criterion of 
considering software as a work protected by copyright, 
among them the Berne Convention for the Protection of 
Literary and Artistic Works, the TRIPS Agreement and 
the WIPO Copyright Treaty (WCT).  

Both source code and object code of a computer pro-
gram are forms of expression, and what is protected by 



copyright are precisely the expressions (the author’s own 
intellectual creations) not ideas.   

Software may have other elements that may not be sub-
ject to copyright protection but may be subject to patent or 
trademark protection.  

Patent protection: 

According to Article 91.g) of the Industrial Property Law, 
Decree 57-2000 of the Congress of the Republic, computer 
programs in isolation do not constitute an invention. 

Therefore, we can infer that an invention comprising soft-
ware that produces a technical solution may be considered 
patentable. For instance, a machine or engine instructed to 
use  a computer program may be patentable if it meets all 
three patentability requisites as any other invention: no-
velty, inventive step and industrial application. 

It is important to mention that the protection of a patent is 
obtained through a registration process at the Intellectual 
Property Registry, and such process may lead to the gran-
ting of patent protection for 20 years counted since the 
filing of the application, provided that the annuity fees be 
paid. Patent protection ends after the 20-year term granted 
or before if the patent holder ceases paying the annuity 
fees or takes any other action that terminates its right.  

Trademark protection:   

Software may include names, drawings or other elements 
that may be subject to trademark protection. In those ca-
ses, it is advisable to file the necessary trademark applica-
tions because Guatemala follows a first-to-file system for 
starting a registration proceeding at the Intellectual Pro-

perty Registry.  The resulting  trademark registration is 
for a ten-year term that may be renewed for equal 

terms.  

Enforcement: 

In case of infringement, there are a enforcement actions 
availabe for copyright, patents and trademarks, that de-
pend on the different scenarios, but the first step is to ha-
ve valid evidence of the ownership of the corresponding 
intellelctual property right. 

Software or computer programs are very dynamic works 
that may have a variety of peculiarities that require that 
the protection options be analized in a case by case basis. 
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